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This is a ruling on an application for an interim order 
compelling the 1st Respondent [Council of the University of 
Zambia] to find suitable learning spaces for the University of 
Zambia Law Students. The applicant in his affidavit set out 
that he had commenced proceedings on behalf of the Law 
students at the University of Zambia by way of a petition 
seeking redress for the violation of their right to education. He 
stated that the violation arose from the failure or neglect to 
find enough learning spaces to accommodate the huge 
number of students that the 1st Respondent had enrolled. He 
averred that because of inadequate learning spaces at the 1st 
Respondent's institution, every lecture time presented risks of 
near stampede circumstances as students jostled for seats, a 
situation that threatened the students' safety, health and 
compromised the quality of legal training.

The deponent averred that some students who did not find 
seats, sat on the floor or stood throughout the duration of 
lectures while others helplessly stood and followed lectures 
from outside due to the lack of space. He averred further that 
there was a huge number of students who failed to keep up 
with the harsh learning environment and the indignity 
associated with legal training at the University of Zambia and 
decided to stay away from attending classes because they 
could not bear with the inhumane and degrading environment 
that the 1st Respondent had subjected them to. 

It was deposed that the chronicled plight of the law students 
at the University of Zambia required urgent measures to arrest 
the state of continuing deprivation and violation of the right to 
education of the law students. He stated that if the interim 
order was not granted to halt and arrest the situation at the 
university, the concerned students would suffer irreparable 
damages that could not be atoned for by damages from the 
court, as they would be ill equipped to sit for their 
examinations. He also stated that the University was 
scheduled to commence mid-year examinations in the 
months of June and July while end of year examinations were 
in November 2023. He explained that failing a course or 
courses in the School of Law led to grave consequences of 
being sent on part-time and losing government sponsorship 
for those on loan schemes….

He stated that the plummeting of the standards of legal 
training at the University, which was the highest institution of 
learning in the country, was a matter of public concern 

requiring urgent solutions which included the court granting 
the order sought. He said that the respondent would not suffer 
any prejudice if the Court granted the Order. 

The 1st Respondent’s affidavit was sworn by the 1st 
Respondent's registrar, Theresa Chipulu Chalwe. The 
deponent averred that in the 2020/2021 academic year, the 
University of Zambia saw an unprecedented enrolment of 
about 8,034 registered first year students with 751 students 
being admitted in the School of Law, and that the increase in 
the student numbers was a result of the introduction of the 
Remodeling Income Generation (RIG) Initiative whose drive 
was to grow students' numbers in an effort for the University 
to be self-sustaining. She averred that the introduction of RIG 
saw a change in the admissions system to on-spot 
admissions which resulted in the increase of students' 
admissions. 

She averred further that the unprecedented numbers were 
attributable to the growing demand for education in Zambia 
and the pronouncement by the government of the Republic of 
Zambia to not leave anyone behind which was evident in the 
increase of government bursaries given to the universities 
and stated that the School of Law had 265 first year students, 
413 second year students, 202 third year students and 103 
fourth year students. She exhibited the registration statistics 

142as exhibit "TCC1". 

Ruling: 
The Court ruled as follows:

In light of these findings,…am of the considered view that if 
the interim order is not granted to remedy the situation, the 
concerned students are likely to suffer irreparable damage 
that could not be atoned for by damages as they will be ill 
equipped to sit for their examination.…am also satisfied that 
refusing of the interim relief would prick the conscience of 
the Court in that the best interest of the children with regard 
to access to education will not be adequately safeguarded 
[emphasis added].…the injury complained of is pressing as 
well as immediate and could result in an injustice being 
perpetuated throughout the hearing. Thus, it is ordered that 
the application for an interlocutory relief to compel the 1st 
Respondent to secure suitable learning spaces for the 
affected law students at the University of Zambia, which 
learning spaces shall be inspected, approved and declared for 
learning by the 2nd [Higher Education Authority], 3rd [The Law 
Association of Zambia], and 4th respondents [Attorney 

143General] is hereby granted. 

1. Nkole v  Council of the University of Zambia and Ors
141(2023/HPF/206) [2023] ZMHC 6 (8 May 2023)

Brief Facts and Legal Arguments: 
The following is a summary of this case:
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2. George Peter Mwanza and Melvin Beene v A eter Mwanza
and Melvin Beene v Attorney General Appeal No. 153/2016

144SC Selected Judgment No. 33 of 2019 

Brief Facts and Legal Arguments: 
The following is a summary of this case by Katindo Mwale, 
Commonwealth Lawyers Association: 

The Supreme Court of Zambia on 9th December 2019 
delivered a landmark judgment in the case of George Peter 
Mwanza and Another v the Attorney General with respect to 
the advancement of human rights, and particularly the 
advancement of economic, social and cultural rights, which 
are not specifically recognised in the Zambian Bill of Rights.

The brief facts of the case are that the two Appellants were 
incarcerated at Lusaka Central Prison and were both HIV 
positive and on Anti-Retroviral Therapy (ART). The two 
Appellants launched a Petition in the High Court alleging that 
the meals that were being served at Lusaka Central Prison 
lacked a balanced diet in that  lacked nutritional value both in 
terms of quality and quantity and as such constituted a 
violation of the Appellants right to life contrary to Article 12 of 
the Constitution of Zambia. The Appellants further contended 
that they were being kept in filthy, congested prison 
conditions which were meant to accommodate only fifteen 
prisoners but were now accommodating over seventy-five 
prisoners with the result that the Appellants could not sleep or 
slept in a standing position with no ventilation or flushing 
toilets. The Appellants argued that these conditions were 
fertile ground for the transmission of communicable disease 
such as pulmonary tuberculosis among other infectious 
diseases. The Appellants argued in the High Court of Zambia 
that these conditions constituted a violation of their right to 
life and a violation of their right to protection from inhuman 
and degrading treatment contrary to Article 13 of the 
Constitution of Zambia. The Appellants further argued the 
lack of bed space rendered it difficult for them to recover 
owing to the fact that the ART that the Appellants were taking 
was strong and made the Appellants weak thereby rendering 
the Appellants’ chances of recovering from the effects of the 
ART unlikely and threatening their right to life as well as 
constituting inhuman and degrading treatment.

The High Court delivered its judgment, declining to grant the 
Appellants the relief sought and dismissed the petition in its 
entirety. Desolate with the decision of the High Court, the 
Appellants launched an appeal in the Supreme Court raising 
three grounds of appeal. The first ground of appeal was 
predicated on the grounds that the failure by the state to 
provide a balanced diet infringed on the Appellants’ right to 
life contrary to Article 12 of the Constitution of Zambia. The 
second ground of appeal was predicated on grounds that the 
overcrowding of the prisons coupled with the failure to 
provide sanitary ablution facilities constituted inhuman and 
degrading treatment contrary to Article 15 of the Constitution 
of Zambia whilst the third ground of appeal was that the state 

had a duty at common law as well as statutory law to provide 
for a special diet for prisoners living with HIV and Aids.

The Supreme Court in its landmark judgment interrogated the 
justiciability of economic, social and cultural rights within the 
Zambian context. The Supreme Court recognised that civil 
and political rights are separate and distinct from economic, 
social and cultural rights in that the civil and political rights 
had been widely construed by many jurisdictions as 
immediate rights which are enforceable whereas economic 
social and cultural rights have been interpreted as rights 
which are to be progressively realised. The conundrum 
therefore to be resolved by the Supreme Court was whether a 
justiciable right such as the right to life can be enforced 
through a non-justiciable right such as the right to adequate 
food.

In answering this question in the affirmative, the Supreme 
Court recognised that the right to food is a universal right 
recognised and enshrined in numerous international 
instruments such as Article 25 of the Universal Declaration of 
Human Rights and Article 11 of the International Covenant on 
Economic, Social and Cultural Rights. The Supreme Court 
took cognizance of the growing trend by other jurisdictions to 
recognise and enforce Economic, Social and Cultural Rights 
either directly or indirectly through Civil and Political Rights 
as well as the position endorsed by General Comment No 9 by 
the Committee on Economic Social and Cultural Rights on 
justiciability of Economic Social and Cultural Rights. 
[Emphasis added]. The Supreme Court therefore adopted a 
liberal interpretation of the right to life by drawing an 
interlinkage with the right to food and the right to health. 
Therefore, the Supreme Court recognised the right to food 
indirectly through the interconnected right to life.

Most importantly, the Supreme Court went on to recognize the 
right to life as that of the right to a dignified life. In this regard, 
the right to human dignity entails the recognition of the right 
to nutritious food adequate to sustain a dignified human life. 
The Supreme Court recognized the special category the 
Appellants were in as prisoners living with HIV and as such, 
the right to life was given a broader construction to take into 
consideration the peculiar health needs of the Appellants. 
Thus, the Supreme Court found in favor of the Appellants 
regarding the violation of the Appellants’ right to life by 
indirectly recognizing the Appellants need for a balanced diet 
necessary for their survival.

As regards the second ground of appeal, the Supreme Court 
perused the literature on the right to protection from inhuman 
and degrading treatment recognized and enshrined in various 
international instruments. The Supreme Court recognized 
that inhuman and degrading treatment consist of deliberately 
causing severe mental or physical suffering inflicted on a 
person. In this regard, the Supreme Court found without 
hesitation that the conditions under which the Appellants 
were kept, namely in overcrowded cells with poor ventilation 
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and lack of flushing toilets constituted inhuman and 
degrading treatment and a violation of the Appellants’ rights 
under Article 15 of the Constitution of Zambia. 
Under ground three, the Supreme Court concluded that the 
state has an obligation to provide for the special dietary needs 
of the Appellants both under common law and statutory law.

In conclusion, the Supreme Court ordered that all prisoners 
with preferential dietary needs be given special diets in 
accordance with their needs in furtherance of their right to 
life. Further, the Supreme Court directed that the state 
immediately take measures to decongest the prisons at the 
Lusaka Central Correctional Facility and to render a report to 
the sessional judge on the opening day of every criminal 
session on the measures being taken by the state to 
decongest the facility so as to make it more humane. The 
Supreme Court further ordered the allocation of resources to 
the Lusaka Correctional facility to improve the dietary needs 
of the prisoners with special attention being given to 

145prisoners with HIV.

Significance of the Case:
The case is significant as it raises the following substantial 
issues; the concept of justiciability of the prisoner’s right to 
food and health; the justiciability of socio-economic rights 
generally; clarifying the standard of treatment for 
incarcerated persons; and the role of the State and the 
judiciary in the realisation of socio-economic rights within the 
context of the first generation rights addressed in the 
Constitution.

3. Molosoni Chipabwamba and 12 Other Displaced Village
Owners v Yssel Enterprises Limited Appeal No.104/2020 

146(ZMCA) 2022 

Facts and Legal Arguments:
On 21 April 2022 the Court of Appeal of Zambia delivered a 
landmark decision in which the Court upheld the customary 
land rights of a community of villages (the petitioners) settled 
in chief Muchinda’s chiefdom in the Serenje District of 
Zambia. 

In 1996, the 1st respondent applied for a farm area and was 
approved by the relevant authorities for Serenje District 
without the authorisation of the senior chief. In December 
1997, senior chief Muchinda gave his authorization for the 1st 
respondent to settle as a commercial farmer. In his 
authorization, the chief delineated the piece of land given to 
the 1st respondent but it did not include the customary land 
occupied by the appellants for several years. The certificate of 
title issued to the 1st respondent, however, did include the 
customary land of the appellants. 

The property in question passed through several hands of 
ownership until 2013 when the new title holder (the 4th and 
5th respondent) evicted the appellants from the land and the 
appellants settled in the Musangashi forest reserve 

compelling them to live under undignified conditions. In 
December 2017, the appellants commenced an action in the 
High Court of Zambia by way of petition challenging the 
forced eviction and the taking away of their customary land 
with no consultation or compensation. The appellants sought 
the following relief (among others) from the High Court: 1) 
That the taking away of their customary land without adhering 
to the procedure was unconstitutional and therefore null and 
void; 2) An order that the affected community members be 
allowed to continue enjoying their land in accordance with the 
customary law of the area and its attendant rights; 3) An order 
that the certificate of title issued to the respondents covering 
the land occupied by the appellants under customary tenure 
be cancelled; 4) An order that the destruction of the 
appellant’s homes, crops and forests by the respondents 
violated the appellants’ rights to dignity, life, personal liberty 
and protection from inhumane treatments; and 5) Damages 
and compensation. 

The High Court held that the conversion of the disputed land 
from customary tenure to statutory tenure was null and void 
and that the issuance of the certificate of title to the 1st 
respondent rendered the appellants squatters on the land and 
was a violation of their rights. The court further held that 
cancelling the certificate of title issued to the new owners 
would not be in the interest of the public because the new 
owners had settled on the land in dispute as commercial 
farmers in furtherance of government policy to create farm 
blocks beneficial to national development. 

The appellants appealed the decision of the High Court to the 
Court of Appeal particularly regarding the lower court’s 
refusal to cancel the certificate of title issued to the 4th 
respondent. The appellants contended that the lower court 
should have cancelled the certificate of title to enable the 
displaced community members to return to the land having 
found that the conversion of land from customary tenure to 
statutory tenure was null and void. The Court of Appeal agreed 
with the decision of the High Court that the conversion of the 
land in dispute from customary tenure to statutory tenure was 
null and void. The Court of Appeal further held that the 
certificate of title issued to the respondent should have been 
cancelled since it was concluded that the conversion of the 
land was null and void. 

Over the years Zambia has become a leading destination for 
an assortment of foreign investment opportunities both from 
private individuals and countries seeking to acquire land for 
various purposes such as mineral exploration and agro 
investments and the state is willing to give such land 
concessions with the intention of fostering national 
development. The land subject to these concessions, 
however, is land occupied by vulnerable customary 
communities who are not in the position to oppose the 
granting of such land concessions by the state. The 
vulnerability of these communities is reinforced by the fact 
that they hold the land under customary law of land tenure 
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with no formal certificate of title to the land or any form of 
documentation to protect and/or justify their claim. 
Furthermore, most Zambians are governed by customary law 
which subsequently affects salient rights such as customary 
land rights. The decision of the Court of Appeal to affirm the 
customary land rights of the displaced community members 
who sought the intervention of the courts is a significant and 
commendable move towards fortifying and developing 
customary law of land tenure and customary land rights in 
Zambia. This is particularly important because the potential 
of exploitation and non-compliance with the law is high when 
converting from customary tenure to statutory tenure.

SOUTH AFRICA

4.  Equal Education and Others v Minister of Basic Education
and Others (22588/2020) [2020] ZAGPPHC 306; [2020] 4 All 

147SA 102 (GP); 2021 (1) SA 198 (GP) (17 July 2020) 

Background:
“The essence of this matter aptly can be captured as: ‘For now 
I ask no more than the justice of eating.’[1] 

148[1] Pablo Neruda, Chilean poet and Nobel Prize winner.” 

In the midst of the COVID-19 pandemic, schools in South 
Africa closed, limiting the delivery of the National School 
Nutrition Programme (NSNP) which provides a daily meal to 
all learners in South Africa who qualify based on economic 
need. The Minister of Education announced that schools 
would be reopened and the NSNP restored on June 8, 2020, 
but when schools reopened to some students, the NSNP 
meals were not delivered as promised. The applicants sued 
the Department of Basic Education for a violation of 
constitutional and statutory duties and sought declaratory 
relief with court oversight to achieve full implementation of 
the NSNP as soon as possible.

Date of the Ruling: 17 July 2020
Forum: High Court of South Africa, Gauteng Division, Pretoria
Type of Forum: Domestic

Summary:
The issue in this case was whether the Minister of Education 
and eight South African provinces had constitutional and 
statutory duties to provide daily NSNP meals to learners. The 
plaintiffs included Equal Education, a nonprofit legal 
education advocacy organization and the school governing 
bodies of both Vhulaudzi Secondary School and Mashao High 
School. The parties sued the Minister of Basic Education of 
South Africa and the Members of the Executive Council (MEC) 
of Education for the eight provinces of Eastern Cape, Free 
State, Gauteng, Kwazulu-Natal, Limpopo, Mpumalanga, 
Northern Cape, and North West. The plaintiffs sought 
declarations that the respondents had breached their duties 
and orders that the NSNP should be implemented without 
delay to all qualifying learners. Additionally, the plaintiffs 

sought a supervisory interdict that called for the Minister and 
the MECs to provide reports on the progress of the NSNP 
implementation every 15 days until the judiciary discharged 
the order.

T h e  N S N P  p rov i d es  a p p rox i m a t e l y  n i n e  m i l l i o n 
schoolchildren in South Africa who are in economic need with 
at least one nutritious meal every school day. During the 
COVID-19 lockdown, the South African school system was 
shut down for 12 weeks, two of which were prior-scheduled 
school vacation weeks and ten of which were regular school 
weeks. At public meetings and by public statements 
throughout March, April, and May, the Minister of Education 
announced that the NSNP would again be available to all 
learners as soon as schools reopened. The initial date for 
school reopening was scheduled for June 1, 2020, but it was 
postponed to June 8, 2020. On June 1, 2020, the Minister of 
Education walked back her repeated statements that the 
NSNP would be fully implemented when schools reopened, 
stating that the Government would first begin by providing 
meals to learners in grades 7 and 12. 

When the applicants asked the Department to clarify these 
statements, the Department stated that they would begin by 
using a “phased-in approach”. That approach, as 
implemented when learners in grades 7 and 12 returned to 
school, did not provide meals to learners in any other grades. 
The applicants challenged the Minister and MECs’ phased-in 
approach as a breach of the Government’s duties under three 
provisions of the South African Constitution: section 27(1) 
(b), which protects the right to have access to sufficient food 
and water; section 28(1), which provides that every child has 
the right to basic nutrition, shelter, health care, and social 
services; and section 29(1)(a), which provides the right to 
basic education. The court relied on the argument that the 
Government has a “negative” obligation not to impair a right 
protected in the Constitution to conclude that the Minister 
and the MECs had diminished the rights protected by sections 
27(1)(b), 28(1), and 29(1)(a) by stalling the NSNP 
implementation.

Further, the case referred to South Africa's Initial State Report 
to the Committee on Economic, Social and Cultural rights 
that included the following connection between the NSNP 
and CESCR Article 11 on the right to an adequate standard of 
living: 

‘Addressing challenges of malnutrition and stunting amongst 
children require a concerted effort between government, civil 
society and development partners. Daily meals are provided 
to 9 million learners in 20 000 schools through the National 
School Nutrition Program. The program aims to foster better 
quality education by enhancing children’s active learning 
capacity, alleviating short-term hunger, providing an 
incentive for children to attend school regularly and 
punctually; addressing certain micro-nutrient deficiencies. 
School feeding is part of the Integrated Food Security 
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Strategy for South Africa.[17] 

[17] South African's Initial State Report to the Committee on
149Economic, Social and Cultural rights (2017) par 106.’ 

To illustrate the impact of the impaired rights, the court 
included compelling affidavits from several learners in grades 
7 and 12 in its discussion of the case. These learners 
expressed guilt for receiving a meal every day while their 
siblings at home experienced hunger. Additionally, the court 
detailed the dismal conditions of child hunger in South Africa 
even during the normal operation of the NSNP, and concluded 
that without a restoration of the program, the health of 
millions of learners would likely suffer.

The court concluded that all qualifying learners are entitled to 
a daily meal from the NSNP. The court held that as the NSNP 
was explicitly introduced to address both the right to basic 
education under section 29(1) (a) of the Constitution and the 
right of children to basic nutrition under section 28(1)(c), the 
Minister of Basic Education and the MECs have a 
constitutional duty to provide basic nutrition to learners, that 
learners have a basic right to nutrition, and that the 
suspension of the NSNP had infringed upon that right.

Enforcement of the Decision and Outcomes:
The court ordered the Minister and the eight MECs to produce 
a progress report every 15 days on the NSNP implementation 
situation. As of the first reporting period, however, only the 
Minister had filed a report to the court. No MECs filed reports 
with the court at the 15-day deadline, although many of them 
filed a day late. After reviewing the reports, the applicants 
contended that the programmes and reports were 
insufficient, and they provided the respondents with notices 
that if these defects were not remedied in the next reporting 
period, they would seek further relief from the courts.

Significance of the Case:
In times of national and international crisis, the right to food 
and the necessity of nutrition remain paramount even as food 
may become more difficult to disseminate. Schools are an 
obvious touchpoint for food access in nations with universal 
education. Cutting back on such a programme at a time of 
crisis breaches the social and economic rights to food, 
nutrition and education. The court made an order that the 
school meals programme be fully implemented without delay. 
It also made a detailed order requiring regular reports  to 
provide accountability and to ensure that the programme is 
actually implemented in accordance with the court’s order. 

5. Government of the Republic of South Africa. & Ors v
150Grootboom & Ors 2000 (11) BCLR 1169. (CC) 

The following is a summary of this case from the caselaw 
database of the International Network of Economic, Social 
and Cultural Rights (ESCR-Net): 

Challenge to failure of governments to provide adequate 
housing under s.26 (right to adequate housing) and s.28 
(Children's right to shelter) of the South African Constitution; 
Failure of housing programme to address needs of those in 
desperate situations; Reasonable measures and allocation of 
resources; Whether there is a right to minimum shelter; 
Minimum core content of right to housing; Extent of judicial 
deference to government policy choice; Appropriate remedy.

Date of the Ruling: Dec 17 1999
Forum: Constitutional Court of South Africa
Type of Forum: Domestic

Summary: 
A community of squatters, evicted from an informal 
settlement in Wallacedene had set up minimal shelters of 
plastic and other materials at a sports centre adjacent to 
Wallacedene community centre. They lacked basic sanitation 
or electricity. The group brought an action under sections 26 
(the right of access to adequate housing) and 28 (children's 
right to basic shelter) of the South African Constitution for 
action by various levels of government. The High Court, 
relying on the principles of judicial deference outlined by the 
Constitutional Court in the Soobramoney case, found that the 
respondents had taken “reasonable measures within 
available resources to achieve the progressive realization of 
the right to have access to adequate housing” – as required by 
s. 26(2) of the Constitution. However, because the right of
children to shelter in article 28 was not subject to available
resources, the High Court held that the applicants were
entitled to be provided with basic shelter. On appeal to the
Constitutional Court, the Court found no violation of s. 28 but
found instead a violation of the right to adequate housing in
s.26. The Court held that article 26 obliges the state to devise
and implement a coherent, co - ordinated [sic] housing
program and that in failing to provide for those in most
desperate need the government had failed to take reasonable
measures to progressively realize the right to housing. The
Court ordered that the various governments “devise, fund,
implement and supervise measures to provide relief to those
in desperate need.” The South African Human Rights
Commission agreed to monitor and if necessary report on the
governments' implementation of this order.

Enforcement of the Decision and Outcomes: 
The decision had a major impact on housing policy in South 
Africa.  Most municipalities put in place a "Grootboom 
allocation" in their budgets to address the needs of those in 
desperate need. The applicants were provided with basic 
amenities as a result of a settlement reached prior to the 
hearing of the case by the Constitutional Court, but the results 
of the decision for the community have been disappointing.  
Further legal action was taken to enforce the remedy against 
the local government. 

Groups involved in the case: 
Human Rights Commission of South Africa, Community Law 

60



Centre, Legal Resources Centre.

Significance of the Case:
This is probably the most cited ESC rights case, laying the 
foundation for subsequent successful ESC rights claims in 
South Africa and elsewhere.  The Court lays the foundation 
for the justiciability of the obligation to progressively realize 
ESC rights, which the Court will review on the basis of the 
“reasonableness” test, and exercise deference, where 
appropriate, at the stage of remedy. The ruling places the 
adjudication of ESC rights within a familiar framework to 
courts in all jurisdictions and modifies the rationality review 
standard adopted in the earlier Soobramoney case. 

151[Emphasis added]. 
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COLOMBIA
1547. CASE 1 - T-025 of 2004 

The following is a summary of this case from the caselaw 
database of ESCR-Net: 

This seminal case concerns displaced persons in Colombia, 
whose rights were found to be violated in a systematic manner 
by the state and armed actors, thus leading the Constitutional 
Court to declare an unconstitutional state of affairs. In this 
decision, the Court addresses the humanitarian and human 
rights emergency caused by forced displacement and 
structural state policy failures, as well as the duty to 
progressively improve the material living conditions of the 
most disadvantaged sectors of society.

Date of the Ruling: Jan 22 2004
Forum:  Republic of Colombia Constitutional Court Third 
Review Chamber
Type of Forum:  Domestic

Summary: 
The Constitutional Court of Colombia (‘the Court’) used its 
judicial review powers to assess the situation of displaced 
persons in Colombia. Around 1,150 family groups filed tutela 
or protection claims with their respective municipalities 
regarding the state’s duty to protect them due to their status 
as displaced persons. They requested housing, access to 
productive projects, healthcare, education and humanitarian 
aid, but the State denied aid or gave it for an incomplete 

amount of time, citing budgetary constraints. 

The Court outlined its task in seven steps: (1) summarize the 
doctrine of the rights of displaced persons; (2) examine the 
State response to the phenomenon of internal displacement; 
(3) analyze the insufficiency of resources and its impact on
the implementation of the public policy; (4) verify whether
such  State  act ions  or  omiss ions  amount  to  an
unconstitutional state of affairs; (5) indicate the authorities’
constitutional duties in regard to human rights obligations;
(6) determine the minimum levels of protection that must be
guaranteed to the displaced population; and (7) issue orders
regarding the actions that must be adopted by the different
authorities to protect the rights of the displaced population.

First, the Court discussed the rights of displaced persons, 
enshrined in Law 387 of 1997, which ‘established a level of 
comprehensive protection for internally displaced persons, 
and ordered to secure the resources required to fulfil [sic] such 
comprehensive assistance.’ Citing this law, the Court rejected 
the State’s Decree 2569, which established a fixed maximum 
level of resources, arguing that the law states that the 
resources must be ‘comprehensive’ in their protection. 
Additionally, the Court rejected the argument that budget laws 
could modify the scope of Law 387, finding that: 

From a Constitutional point of view, it is imperative to 
appropriate the budget that is necessary for the full 
materialization of the fundamental rights of displaced 
persons. The State’s constitutional obligation to secure 
adequate protection for those who are experiencing 
undignified living conditions by virtue of forced displacement 
may not be indefinitely postponed. This court’s case-law has 
reiterated the priority that must be given to the appropriation 
of resources to assist this population and thus solve the social 
and humanitarian crisis generated by this phenomenon.

Second, the Court analyzed the status of internally displaced 
persons in the context of State action to ameliorate their 
situation. The Court found that in that year (2004), 92% of 
displaced persons had unsatisfied basic needs, 80% of the 
displaced population was living in poverty, 63.5% had 
insecure housing, and 49% lacked access to appropriate 
public utilities. In terms of education, 25% of displaced 
children between 6-9 years of age did not attend school and 
more than half (54%) of displaced youth between the ages of 
10-25 did not attend school. In terms of health, persons
experiencing displacement have six times higher mortality 
rates than the national average. The Court found the state 
lacking in its budgetary appropriations to mitigate this crisis. 
Additionally, the Court found the state had failed to properly 
inform displaced persons of the various legal avenues of relief 
they could pursue and, consequently, that persons 
experiencing displacement were not involved in the process 
of the tutela proceedings, did not know of them, lacked 
information about their rights, and did not know who the 
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in relation to displaced people. The State has an obligation to 
guarantee a displaced person’s minimum rights to (1) life; (2) 
dignity and physical, psychological and moral integrity; (3) 
family and family unity; (4) basic subsistence and the right to 
a minimum subsistence income, which guarantees safe 
access to essential food and water, basic shelter and housing, 
appropriate clothing, and essential medical services and 
sanitation – this includes emergency humanitarian aid and 
special assistance to persons not in a condition to assume 
their own self-sufficiency, such as children, older adults, and 
women caretakers; (5) the right to health; (6) protection from 
discriminatory practices based on the condition of 
displacement; and (7) the right to education until the age of 
fifteen. The Court also found that the State had an affirmative 
duty to provide support in a person’s re-establishment and 
socio-economic stabilization, identifying and addressing 
specific conditions of each displaced person or family and 
incorporating responses to their circumstances into national 
or territorial development plans. These obligations may not 
be unduly delayed. Finally, the State must abstain from 
implementing or developing retrogressive policies. 

Finding that the actions adopted by State authorities to 
guarantee the rights of the displaced population and the 
current resources allocated to guarantee those rights were 
not in accordance with the constitution, the Court tasked the 
National Council for Comprehensive Assistance to the 
Population Displaced by Violence (the Council)--the body 
charged with formulating policy and securing the budget 
regarding the displaced population--with designing and 
implementing a plan of action to overcome insufficiency of 
resources and flaws in institutional capacity. The Council was 
given two months to define the dimension of the budgetary 
effort needed, as well as to establish how the State, territorial 
entities and international cooperation will contribute to this 
effort. In the event that the Council, in evaluating the required 
budgetary effort and mechanisms to procure such resources, 
finds it not possible to comply with the commitments set forth 
in the State Policy, it may re-define the state’s commitment. 
Such re-definition must be conducted publicly, offer 
sufficient opportunity for the participation of displaced 
persons or their representatives and be justified by specific 
reasons. If the re-definition leads to a reduction of the scope 
of displaced persons’ rights, the decisions may not be 
discriminatory and must be temporary and conditioned on a 
future return to the path of progressive advance in the rights 
of displaced persons [sic]

As for the individual tutela actions filed by plaintiffs due to a 
lack of institutional response to the requests for provision of 
various aid afforded to displaced people, the Court ordered 
the relevant administrative agencies to comply with the aid 
requests, without delay, so long as plaintiffs meet the 
definition of a displaced person under Article I, Law 387 of 
1997. 

relevant authorities were. 

Third, the Court found that the insufficiency of resources 
severely impacted the implementation of the public policy. 
For example, despite the recommendation to appropriate 45 
thousand million pesos for 2001, and 161 thousand million 
pesos for 2002, the resources allocated to manage the 
situation of displaced persons, added up to 126.582 million, 
which the Court notes was ‘an amount that is quite inferior to 
the one required by the aforementioned documents.’ The lack 
of appropriate funding worsened in 2003, when the money 
allocated was decreased by 32% when compared to the 
previous year. 

Fourth, the Court clearly found that the State’s lack of 
appropriate funding to advance and protect the rights of 
displaced persons created an unconstitutional state of 
affairs. To make this determination, the Court relied on five 
factors: (1) the gravity of the violation of constitutional rights; 
(2) the high volume of tutela actions filed by displaced
persons; (3) the mounting evidence from the tutela
proceedings, confirming that the violation of rights affected a
large part of the displaced population as well as the failure
from State authorities to adopt the required solutions; (4) the
continuous violation is not attributable to one single State
entity; and (5) the continued violations of the rights of
displaced persons is due to structural factors. The Court
highlighted that it had found an unconstitutional state of
affairs only in seven other occasions, where violations were
also structural, continuous, and affecting large swaths of the
population. In similar reasoning, because the tutela actions
had become a prerequisite for any type of Government aid for
displaced persons, the violations were continuous, and many
entities were contributing to the ongoing violations, this case
also merited the status of ‘unconstitutional state of affairs.’

Fifth, the court outlined the State authorities’ constitutional 
duties in regard to international human rights obligations. 
The Court emphasized that the International Covenant on 
Economic, Social and Cultural [Rights] (ICESCR) requires that 
States design and implement public policies that are 
conducive to the progressive realization of Covenant rights, 
emphasizing that inaction is not permissible; that States 
must utilize ‘all appropriate means’, including not only legal, 
but also administrative, financial, educational and social 
means; and that measures must be targeted at advancing the 
enjoyment of rights, making ‘full use of the maximum 
available resources.’ [Emphasis added].

Sixth, the Court found that State authorities had to conduct a 
balancing test and establish priority areas in which timely and 
effective assistance was provided to displaced persons. 
While the Court recognized the challenges in coordinating 
emergency aid amongst different affected territories and the 
restraints caused by limited State resources, it identified 
positive obligations that must always be satisfied by the State 
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Enforcement of the Decision and Outcomes: 
After the Court determined that a state of unconstitutional 
affairs did exist with regards to the displaced population, it set 
up additional procedures to ensure the gradual overcoming of 
the unconstitutionality. One of the structures that the Court 
created were those of autos de seguimiento. These autos 
were intended to give the Court, with the help of civil society 
and affected displaced persons, the space to address how 
vulnerable groups experienced differentiated and 
disproportionate impacts from the internal conflict and 
displacement. From 2004 until 2020, the Court issued autos 
addressing women, sexual violence, women human right 
defenders (HRDs), HRDs more broadly, children and 
adolescents, Indigenous Peoples, afro-Colombians, persons 
with disabilities, and displaced persons during the COVID-19 
pandemic. Additionally, these autos had their own follow-up 
procedures by which the Court evaluated the government’s 
progress on the measures ordered by the Court during the 
initial autos. The evaluative mechanism for these autos 
consisted of four dimensions of compliance: high, medium, 
low, or non-compliance. The majority of the follow-up orders 
reported low compliance characterized by lack of information 
on the results derived from the various actions ordered by the 
court, or planning and design of programs without any actual 
implementation. 

Nonetheless, a ten-year general review by the Court found 
that there have been some improvements in reducing 
institutional roadblocks towards accessing aid, as well as an 
increased allocation of resources. Where there have been 
shortcomings in the implementation of necessary policies, 
the Court has entertained subsequent claims that provide 
additional protections to especially vulnerable groups within 
the displaced community.

Significance of the Case: 
This decision represented a significant advance within 
Colombia and internationally in judicial oversight of States’ 
positive obligations to progressively realize the economic, 
social and cultural rights, particularly of groups at greater 
vulnerability [emphasis added]. It demonstrates the Court’s 
commitment to reviewing compliance of multiple state 
agencies, to addressing structural factors leading to systemic 
violations of socio-economic rights and to ensuring effective, 
progressively implemented remedies, relying on ongoing 
court supervision and participation by affected individuals 
and communities. In addition, it establishes concrete 
requirements and timelines for the implementation of 
coordinated policies that fulfil the constitutional and 

155statutory rights afforded to displaced people. 

ARGENTINA

8. CASE 2 - Indigenous Community Members of the Lhaka
156Honhat (Our Land) Association vs. Argentina 

The following is a summary of this case from the caselaw 
database of ESCR-Net: 

The Inter-American Court of Human Rights held that 
Argentina violated its obligations under Article 1.1 of the 
American Convention on Human Rights and related Articles 2, 
8.1, 21, 23.1, 25.1, and 26, by denying the Indigenous 
communities their right to communal property, a healthy 
environment, adequate food, water, cultural identity, and 
judicial protection within a reasonable time. The ruling 
marked the first time the Court found violations of Article 26 
of the Convention regarding the rights to a healthy 
environment, adequate food, water, and cultural identity.

The communities, united under the association Lhaka Honhat 
(‘our land’), contain over 10,000, and began their struggle for 
their ancestral lands in 1984. The international case was 
litigated by member Centro de Estudios Legales y Sociales for 
over 20 years.

Date of the Ruling: Feb 6 2020
Forum:  Inter-American Court of Human Rights (IACHR)
Type of Forum:  Regional

Summary: 
Indigenous community members from the Lhaka Honhat 
Association sued Argentina on behalf of 132 Indigenous 
communities belonging to the Wichí (Mataco), Iyjwaja 
(Chorote), Komlek (Toba), Niwackle (Chulupí), and Tapy'y 
(Tapiete) peoples who live on lots with the cadastral 
registrations 175 and 5557 in the Province of Salta 
(previously known as and referred to in the case as lots 14 and 
55). The Indigenous communities sued Argentina for 
violating their right to communal property by failing to provide 
legal security to their territory and allowing Creole settlers to 
reside on their lands; they also sued to protect their rights to a 
healthy environment, adequate food, participation in cultural 
life, and judicial protection.

After residing on the land for centuries the Indigenous, claims 
to the land were first formalized in 1991 through Decree No. 
2609/91, which required Salta to unify the lots and allocate a 
part of the property to them as communal property (title as a 
single deed of communal ownership as opposed to individual 
deeds). In 1992, Lhaka Honhat formed to obtain the title they 
still had not received. In 1993, the State created an Advisory 
Commission, and in 1995 they recommended assigning two 
thirds of the land of the lots to the Indigenous communities, 
which they accepted. However, in 1995, without consulting 
the Indigenous communities, the State built an international 
bridge on the Indigenous peoples’ land. In 1999, Salta, 
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through Decree 461 made allotments of parts of lot 55 to a 
few individual Indigenous communities settled there. In 2000, 
the Province presented a proposal for awarding lot 55, but the 
Lhaka Honhat rejected the offer because it did not include lot 
14, and it did not include communal title. In response to an 
amparo action filed by Lhaka Honhat in 1999 against Decree 
461, the Court of Salta in 2007 annulled Decree 461 because 
the Indigenous peoples did not have an adequate opportunity 
to make their opinions known. Lhaka Honhat then reduced 
their claim from 643,000 ha to 400,000 and to give 243,000 
ha to the Creole families of lots 14 and 55; Salta adopted 
Decree 2786/07 to endorse the revised claim. Following the 
Decree, a Salta team held meetings aimed at reaching 
agreements  between the Creole  and Indigenous 
communities. In 2012, Salta issued Decree 2398/12 to assign 
243,000 ha of lots 14 and 55 to Creole communities and 
400,000 ha for Indigenous communities. Then in 2014, 
through Decree 1498/14, Salta transferred the property as a 
shared property between 71 Indigenous communities and the 
Creole families. To date, the State has not provided a 
communal title for all of the communities that form Lhaka 
Honhat, which now are 132.  In the meantime, Creole settlers’ 
activities, such as illegal logging, raising livestock, and 
fencing installations, have taken place on the Indigenous 
communities’ lands. These activities have led to loss of forest 
resources and biodiversity and have grossly impacted the 
traditional ways in which Indigenous communities access 
food and water.

The Court looked at (1) the right to community property, (2) 
the rights to a healthy environment, adequate food, water, and 
cultural identity, and (3) the right to judicial guarantees.

The Court stated that Article 21 of the American Convention 
includes Indigenous peoples’ right to their communal 
property. The State must give legal certainty to this by 
providing a legal title that the Indigenous communities can 
enforce against the Government and third parties. Though 
Decrees 2786/07 and 1498/14 constituted acts of 
recognition of communal ownership, due to inadequate title, 
the process to finalize the ownership was incomplete. The 
Court stated that Argentina’s current regulations to guarantee 
the community’s property rights are inadequate and therefore 
they violated Article 21 of the Convention and related Articles 
1.1, 2, 8, and 25. The Court also noted that, despite the 
relevance and importance of the international bridge that 
Argentina built, the State had violated the property rights by 
not consulting the Indigenous communities and therefore 
breaching Articles 21 and 23 of the Convention.

For the first time, the Court analysed the rights to a healthy 
environment, adequate food, water, and cultural identity 
under Article 26 of the Convention. The Court found that 
activities like illegal logging carried out by the Creole settlers 
detrimentally affected the Indigenous communities’ way of 
life and access to water, food, and a healthy environment. The 

detrimental effect on the communities’ traditional diet and 
lifestyle impacted their cultural way of life and the Indigenous 
communities’ cultural identities. The State was aware of 
these harmful activities and their impact on Indigenous way 
of life and did not effectively stop them. Because the 
detrimental activities were not consensual, as the Indigenous 
communities did not permit them, Argentina failed to 
guarantee the Indigenous communities the right to determine 
activities done on their property and violated Articles 26 and 
1.1 in connection with the rights to a healthy environment, 
adequate food, water, and cultural identity.

Regarding the right to judicial guarantees, the Court found 
that Argentina violated Article 8.1 and 1.1 by not providing 
judicial guarantees to the Indigenous communities. 
Specifically, the Argentine Supreme Court ordered the Court 
of Salta to issue a decision regarding Decree 461/99 in 2004, 
but the Salta Court did not issue a decision for another three 
years and provided no justification for the delay.

The Inter-American Court ordered Argentina, within the next 
six years at most, to complete all necessary actions to grant 
title to the 132 Indigenous communities and resettle the 
Creole populations, along with their fences and livestock, 
away from the Indigenous lands. Furthermore, the Court 
ordered that the State (1) refrain from doing anything on 
Indigenous property that might affect the property’s value or 
use without prior consultation; (2) submit a study to the Court 
identifying critical instances of lack of access to drinking 
water or food, and create an action plan to address the 
situations and start implementation; (3) prepare, within a 
year, a study on actions to take for water conservation and to 
remedy contamination, and to avoid loss of forest resources 
and recover lost food sources; (4) create a fund for 
community development and implement its execution within 
four years; (5) within six months, publicize the Court’s 
decision and summary including its translation in Indigenous 
languages; (6) adopt legislative measures or take other 
actions to ensure legal certainty to the rights of Indigenous 
communal property; and (7) pay a sum for reimbursement of 
expenses and costs.

Eight members—the Asociación Civil por la Igualdad y la 
Justicia, Amnesty International, Asociación Interamericana 
para la Defensa del Ambiente, Comisión Colombiana de 
Juristas, Dejusticia, FIAN International, International 
Women’s Rights Action Watch - Asia Pacific, and Minority 
Rights Group International—filed an amicus to the Court 
discussing the derivation, adjudication, and content of the 
rights to a healthy environment, adequate food, water, and 
cultural identity. Member Due Process of Law Foundation 
(DPLF) also presented, along with several allies, an amicus 
concerning ‘international standards and comparative 
jurisprudence on the demarcation of indigenous territories 
and economic, social, cultural and environmental rights.’ 
[Emphasis added].
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Enforcement of the Decision and Outcomes: 
In the judgment, the Inter-American Court ordered Argentina 
to (8) submit semi-annual reports on the restitution measures 
for the property right; and (9) inform the Court, within a year, 
about measures adopted to comply with the ruling.

Groups involved in the case: 
• Centro de Estudios Legales y Sociales

Significance of the Case: 
This case both expands and clarifies State obligations under 
Article 26 of the American Convention on Human Rights to 
protect Indigenous Peoples’ rights and emphasizes that 
States must take measures to protect against infringements 
of Indigenous rights by non-Indigenous settlers. By ordering 
the resettlement of the Creole populations, the Court laid out 
the importance of Indigenous lands to their cultural survival, 
leading the way to address other non-Indigenous populations 
currently detrimentally affecting and residing on Indigenous 

157 158 lands.  ,

CANADA

9. Tanudjaja v. Canada (Attorney General), 2014 ONCA 852
159(CanLII) 

Background to the case:
This case was brought by a number of individuals who 
experienced homelessness and inadequate housing in 
Ontario and Canada. They argued that the provincial and 
federal governments’ failure to devise and implement a 
strategy to reduce homelessness and inadequate housing 
violated their rights to life, personal security and equality 
under the Canadian Charter of Rights and Freedoms.

Before the case could make it to trial, the governments of 
Ontario and Canada brought a motion to dismiss the case, 
arguing that the challenge did not have a basis in Canadian 
law, and that it therefore had no reasonable prospect of 
succeeding. The basis of the governments’ claims was that 
the Charter only protects individuals against state actions 
that violate rights, not against state inaction – i.e. failure to 
proactively address homelessness and inadequate housing. 
This reflects a longstanding position advanced in the courts 
by governments across Canada that economic, social and 
cultural rights such as the right to housing are not justiciable.

Amnesty International’s Interventions:
Amnesty International co-intervened with ESCR-Net at both 
the Ontario Superior Court and the Court of Appeal in this 

case. In the interventions, Amnesty International and ESCR-
Net argued that under international law, Canada has an 
obligation to ensure access to courts and effective remedies 
for violations of human rights guaranteed by the international 
treaties it has ratified. Homelessness and inadequate housing 
are recognized in international law as violations of human 
rights. Therefore, rights claims against governments for 
failing to reduce and eliminate homelessness have a proper 
place in the Canadian courtroom. They argued that the 
application should not be dismissed and that the homeless 
and inadequately housed should be provided their day in 
court.

Status of the Case:
The Ontario Superior Court agreed with the governments of 
Ontario and Canada that the case should be dismissed before 
even making it to trial on its merits. In coming to its 
conclusion, the Superior Court found that the right to life 
under section 7 of the Charter does not contain a fundamental 
right to affordable, adequate, and accessible housing. The 
court also held that homelessness and inadequate housing 
do not form grounds for discrimination under section 15 of 
the Charter. Finally, the court was of the opinion that it was not 
its role to order governments to enact particular policies and 
programs, making the matter not suitable to be heard in a 
courtroom.

The Court of Appeal for Ontario upheld the Superior Court’s 
judgment, highlighting that the matter was “not a question 
that can be resolved by application of law, but rather it 
engages the accountability of the legislatures. Issues of 
broad economic policy and priorities are unsuited to judicial 

160review.”  In a dissenting opinion, Feldman J.A., asserted that 
the case “has been brought…on behalf of a large, 
marginalized, vulnerable and disadvantaged group who face 
profound barriers to access to justice. It raises issues that are 
basic to their life and well-being. It is supported by a number 
of credible intervening institutions with considerable 

161expertise in Charter jurisprudence and analysis.”  In her 
opinion, the case deserved a full hearing, and should not have 
been dismissed in its early stages.

The applicants sought leave to appeal the Court of Appeal 
judgment to the Supreme Court of Canada. Amnesty 
International Canada’s Secretary General, Alex Neve, 
provided an affidavit in support of the leave application. 
However, the application was denied by the Supreme Court. 
Denying this group of marginalized and vulnerable Canadians 
access to a hearing of their rights claims is a severe denial of 
access to justice and runs contrary to the calls of UN bodies 
that Canada must bring itself in line with international human 
rights law by implementing a comprehensive strategy to 

162reduce and ultimately eliminate homelessness.
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UNITED KINGDOM

10.  CASE 1 - R. (Adam and Limbuela) v. Secretary of State for
163the Home Department 

The following is a summary of this case from the caselaw 
database of ESCR-Net: 

Appeal on behalf of asylum seekers who were denied support 
by the Secretary of State. Refusal of support. Risk of 
deprivation with regard to overnight accommodation, food 
and other basic rights (Article 3 of the European Convention 
on Human Rights 1950).

Date of the Ruling: Nov 3 2005
Forum:  House of Lords, UK
Type of Forum:  Domestic

Summary: 
The claimants in this joined action were asylum-seekers who 
had sought asylum after their initial entry to the UK. The 
defendant, Secretary of State for the Home Department, 
refused support under Section 55 of the Nationality, 
Immigration, and Asylum Act 2002 ("the Act") with regard to 
accommodation. Section 55 allowed refusal of support to 
asylum seekers who failed to make their claim as soon as 
reasonably practicable. However, Section 55(5) of the Act 
created an exception by providing that support should be 
provided if failure to do so would result in violating the asylum 
seeker's human rights. Several judges awarded Mr. Adam, Mr. 
Limbuela and other claimants interim relief for the case 
duration, and the issue was subsequently adjudicated by the 
Court of Appeal and by the House of Lords.

The Law Lords applied the standard set out in Pretty v. United 
Kingdom [2002] 35 EHRR 1 to determine whether the refusal 
of support would rise to a violation of Article 3 of the European 
Convention on Human Rights 1950, which prohibits torture or 
inhuman or degrading treatment or punishment of individuals. 
The court noted that asylum seekers were prevented from 
working while their application was being processed, and 
concluded that a failure to provide support would therefore 
expose the claimants to the risk of being homeless or without 
access to adequate food, creating an Article 3 violation. The 
Law Lords granted relief under Section 55(5) of the Act.

Enforcement of the Decision and Outcomes: 
Asylum seekers who apply late may now receive support 
under Section 55 of the Nationality, Immigration, and Asylum 
Act 2002 if they can demonstrate that failure to provide 
support would expose them to a real risk of destitution. The 
decision in Adam has therefore ensured that many asylum 
seekers receive support that they would not otherwise have 

received.

Significance of the Case: 
The significance of this case lies in the recognition by the UK 
House of Lords that a failure by the State to provide social 
support which exposes an individual to a real risk of becoming 
destitute will in certain circumstances constitute ‘inhuman 
and degrading treatment', and therefore will be contrary to 
Article 3 of the ECHR. It is an important example of how a civil 
and political right can be used as the basis to bring a claim to 
enforce socio-economic rights. 164

BULGARIA

11. CASE 2 - Mental Disability Advocacy Centre (MDAC) v.
Bulgaria, Complaint No. 41/2007165

The following is a summary of this case from the caselaw 
database of ESCR-Net: 

Complaint by MDAC alleged a violation of the right to 
education of children living in homes for children with 
intellectual disabilities. This case includes a range of issues, 
including, provision of education based on availability, 
accessibility, acceptability and adaptability, and State 
obligation to progressively realize rights.

Date of the Ruling:  Jun 3 2008
Forum:  European Committee of Social Rights
Type of Forum:  Regional

Summary: 
The Mental Disability Advocacy Center brought a complaint 
before the European Committee of Social Rights (which 
judges compliance of State parties with the European Social 
Charter) alleging that children living in homes for mentally 
disabled children (HMDCs) in Bulgaria received little to no 
education.

Citing the Bulgarian national child protection agency’s 2005 
report, the Committee found an extremely low percentage of 
children with intellectual disabilities attending mainstream 
schools, that teachers lacked the training to competently 
instruct children with intellectual disabilities, and that the 
HMDCs did not qualify as schools. The Committee 
determined that Article 17(2) (the right of children and young 
persons to social, legal, and economic protection) had been 
violated because children with intellectual disabilities 
residing in HMDCs did not have an effective right to 
education. The Committee further ruled that there had been a 
violation of Article 17(2) of the European Social Charter 
(revised) (ETS No. 163) (non-discrimination) since children 
with mental disabilities were discriminated against as a result 
of the low number of such children receiving any type of 
education when compared to other children. This decision 
clearly considered the progress made by Bulgaria towards 
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achieving the right to education insufficient and 
unjustifiable. The Committee noted that all education 
provided by States must fulfil the criteria of availability, 
accessibility, acceptability and adaptability as defined within 
General Comment 13 on the right to education by the 
Committee on Economic, Social and Cultural Rights. In this 
context, it was found that Bulgaria had failed to meet the 
criterion of accessibility and adaptability (to special needs). 
[Emphasis added].

The Committee also held that Bulgaria’s legislation and action 
plans related to children with intellectual disabilities were 
insufficient, particularly due to ineffective implementation.

For Bulgaria to meet its obligations under the Charter, the 
Committee stated that measures to ensure the right to 
education for children living in HMDCs must show 
measurable progress in a reasonable timeframe, utilizing 
maximum available resources [emphasis added].

Enforcement of the Decision and Outcomes: 
Following MDAC, Bulgaria passed Regulation No 1/2009 for 
the Education of Children and Pupils with Special Education 
Needs and/or Chronic Diseases. This provided education in 
mainstream schools and trained resource teachers. However, 
MDAC has stated in a 2010 report, that the only real 
educational option for institutionalized children with 
intellectual disabilities was schooling within the institution. 
Citing an imprecise enrolment system and outdated teaching 
programs, organizations have emphasized that these 
children remained deprived of the right to mainstream 
education in 2011.

In January 2012, Bulgaria ratified the Convention on the 
Rights of Persons with Disabilities, though not it’s Optional 
Protocol. In 2014, Bulgaria stated it was working toward a 
goal of achieving greater social inclusion, including 
deinstitutionalization of children with disabilities and 
integrated education, and that it has created both a biennial 
plan to implement the Convention on the Rights of Persons 
with Disabilities, and a unified management system to ensure 
greater integration of persons with disabilities.

Groups involved in the case: 
Mental Disability Advocacy Centre (MDAC)

Significance of the Case: 
The decision recognized that legislation or policies alone are 
insufficient. The Committee reiterated the international 
obligations related to the fulfilment of economic, social and 
cultural rights, which require States to take measures within a 
reasonable timeframe, show measurable progress and ensure 
financing consistent with the maximum use of available 
resources. Importantly, the Committee also reaffirmed that 
financial constraints cannot be used to justify the fact that 
children with intellectual disabilities in HMDCs do not have 

access to education. Further, this case demonstrated that the 
right to education in the context of children with intellectual 
disabilities requires inclusion within the mainstream 

166 167educational system. [Emphasis added]. , 

AUSTRALIA

12. Daniel Billy et al. vs. Australia (Torres Strait Islanders
168Petition) 

The following is a summary of this case from the caselaw 
database of ESCR-Net: 

Date of the Ruling: Sep 22 2022
Forum:  United Nations Human Rights Committee
Type of Forum:  International

Summary: 
The authors, Indigenous Peoples of the Torres Strait Islands, 
brought a petition against Australia for violations of the 
International Covenant on Civil and Political Rights (ICCPR). 
The petitioners argued that Australia’s insufficient climate 
action violated their human rights, under ICCPR Articles 6 
(right to life), 17 (right to privacy, family and home life) 24(1) 
(right of the child to protective measures), and 27 (right to 
culture). 

The petitioners right to life centered on impacts on livelihood 
and access to food. High temperatures and ocean 
acidification linked to climate change threaten the islanders’ 
food production: ‘Seagrass beds and dependent species have 
disappeared. While crayfish is a fundamental source of 
income for the authors, they no longer find crayfish in areas 
where coral bleaching has occurred.’ This is also true of other 
‘culturally important marine species.’ Further, erosion has 
increased flooding into agricultural lands, and the salt of the 
ocean water kills crops so ‘areas previously used for 
traditional gardening can no longer be cultivated.’ For 
example, saltwater from flooding had killed coconut trees, 
‘such that they do not produce fruits or coconut water, which 
are part of the authors’ traditional diet.’ This increases the 
islanders’ financial precarity, as it makes them ‘reliant on 
expensive imported goods that they often cannot afford.’

The petitioners claimed a violation of Article 17, the right to be 
free from arbitrary or unlawful interference with privacy, 
family, and home life, as they belong to one of the most 
vulnerable populations to the impact of climate change. Sea-
level rise threatens to inundate the low-lying islands, making 
them uninhabitable. Indeed, ‘approximately one metre of land 
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is lost every year.’ Petitioners claim that Australia has ‘failed 
to prevent a foreseeable loss of life’ and permanent 
displacement within the petitioners’ lifetimes: sea-level rise 
threatens to make the islands ‘completely inundated and 
uninhabitable’ within 10-15 years.

The petitioners also claimed a violation of Article 27, right of 
minorities to their cultural enjoyment. For one, unpredictable 
weather patterns due to climate change make it ‘harder for the 
authors to pass on their traditional ecological knowledge’ to 
younger generations. Additionally, sea-level rise threatened 
family graves and ancestral burial grounds and reduce the 
ability to practice their traditional culture and pass it onto the 
next generation. For some of the authors, ‘upkeeping 
ancestral graveyards and visiting and feeling communion 
with deceased relatives is at the heart of their cultures, and 
the most important ceremonies are only culturally meaningful 
if performed on the native lands of the community whose 
ceremony it is.’

The petitioners also claimed a violation of Article 24(1), right 
of the child to protective measures; however, the Committee 
did not address this right in its discussion of the merits.

The Australian Government argued: (1) specific adaptation 
and mitigation measures are being taken to address climate 
change, making petitioners’ claims moot; and (2) Australia 
cannot be solely to blame for climate change impacts on its 
population as it is a global phenomenon. With respect to 
Article 6, Australia argued the harm was based on 
speculations of future harm which has not occurred, as 
opposed to an existing injury due to Australia’s actions or 
omissions.

The Human Rights Committee did not find an Article 6 
violation. The Committee first defined the right to life under 
the Convention. It stated that ‘the right to life cannot be 
properly understood if it is interpreted in a restrictive manner.’ 
Instead, it ‘[sic] requires States parties to adopt positive 
measures to protect the right to life, including ‘reasonably 
foreseeable threats and life-threatening situations that can 
result in loss of life.’ This ‘may include adverse climate 
change impacts.’ However, the Committee agreed with 
Australia that the purported harms are too in the future and 
too tenuous to establish a ‘foreseeable risk of being exposed 
to physical endangerment or extreme precarity that could 
threaten their right to life.’ Further, the Committee 
acknowledged the various infrastructure programs designed 
to mitigate submergence and inundation of the Torres Strait 
islands to address the effects of climate change on 
petitioners.

The Committee found Australia violated Article 17, right to be 
free from arbitrary or unlawful interference with privacy, 
family, and home life. The Committee attributes responsibility 
to the State to prevent such interference where it is 

‘foreseeable and serious,’ including when this disruption is 
caused by climate change. Additionally, the dependence on 
marine life, land crops, trees and overall ‘surrounding 
ecosystem’ are core components of this right and thus 
protected under it. While the Committee noted the extensive 
programs cited by Australia on how they are addressing 
climate change, the Committee found that delay in 
implementing these projects still constituted a violation of 
Article 17.

The Committee found Australia violated Article 27, right to 
cultural enjoyment. The Committee defined the purpose of 
the right as ‘ensuring the survival and continued development 
of the cultural identity,’ as well as ‘the right of Indigenous 
peoples to enjoy the territories and natural resources that 
they have traditionally used for their subsistence and cultural 
identity.’ Here, the Committee also found that Australia’s 
delay in implementing adaptation measures– regardless of 
their existence– constituted a violation of Article 27. 
Specifically, the Committee noted that climate change 
impacts have ‘eroded their traditional lands and natural 
resources that they use for traditional fishing and farming and 
fort cultural ceremonies that can only be performed on the 
islands.’ Australia’s ‘failure to adopt timely adequate 
adaptation measures to protect the authors’ collective ability 
to maintain their traditional way of life, transmit to their 
children and future generations their culture and traditions 
and use of land and sea resources discloses a violation of the 
State party’s positive obligation to protect the authors’ right 
to enjoy their minority culture.’

Enforcement of the Decision and Outcomes: 
The Committee determined that Australia should (1) provide 
the islanders with adequate compensation for the harm 
suffered; (2) begin consultations with the islanders in order to 
conduct needs assessments; (3) continue implementing 
adaptation measures against climate change; and (4) prevent 
similar violations in the future. Australia has 180 days to 
inform the Committee of steps taken to implement the 
decision.

Significance of the Case: 
This is a case of many firsts for the advancement of 
environmental protection at the international law level, as well 
as for the advancement of Indigenous Persons’ rights. It 
represents a successful legal action grounded in human 
rights brought by climate-vulnerable inhabitants of low-lying 
islands against a nation state. It also represents the first time 
that a United Nations body has found a State violated 
international human rights law through inadequate climate 
policy, establishing that human rights law applies to climate 
harm. It is also the first ruling recognizing that Indigenous 
Peoples’ culture is at risk from climate change impacts.

The Committee notably rejected Australia’s efforts to skirt 
responsibility for climate change by attributing it to a ‘global’ 
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and broader international phenomenon, setting a precedent 
barring States from hiding behind the drop-in-the-ocean 
argument and failing to take charge of their own responsibility 
for climate mitigation.  Essentially, each State has a 

169responsibility to mitigate the impacts of climate change. 
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1  Lars Jensen, “Avoiding ‘Too Little Too Late’ on International Debt Relief”, Development Futures Series Working Papers 
(New York, UNDP, 2022). 
2 As part of the project Advancing the realization of the rights to food and education in Zambia, between September 2022 
and August 2023, the Office of the United Nations High Commissioner for Human Rights (OHCHR) and UN Zambia 
conducted a study resulting in the present report and Annex 2: Monitoring Framework for the Rights to Food and 
Education. 
3 And other key processes such as Zambia’s eventual reporting to the CESCR and the implementation of the Cooperation 
Framework for the period 2023-2027. 
4 The others are the International Covenant on Civil and Political Rights (ICCPR); Convention on the Rights of the Child (CRC); 
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW); Convention on the Rights of Persons 
with Disabilities (CRPD); International Convention on the Elimination of All Forms of Racial Discrimination (ICERD); Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT); and International Convention for 
the Protection of All Persons from Enforced Disappearance (ICPPED).  It has also accepted the first OP to the ICCPR. It has not 
ratified the Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (CRMW) nor 
the first and second OPs to the CRC.  It has ratified the African Charter on Human and Peoples’ Rights and the Protocol to the 
African Charter on Human and Peoples’ Rights on the Rights of Women in Africa and signed, but not ratified, the African 
Charter on the Rights and Welfare of the Child. 
5 CESCR, General Comment No. 3: The Nature of States Parties' Obligations (Art. 2, Para. 1, of the Covenant), 14 December 
1990, E/1991/23. 
6 CESCR, General Comment No. 9: The domestic application of the Covenant, 3 December 1998, E/C.12/1998/24. 
7 UNHR. Report of the Special Rapporteur on the rights of persons with disabilities on her visit to Zambia, 2016, 27 
February-24 March 2017, A/HRC/34/58/Add.2, para. 13. 
8 UDHR Article 8: Everyone has the right to an effective remedy by the competent national tribunals for acts violating the 
fundamental rights granted him by the constitution or by law. 
9 ICESCR articles 3, 7 (a) (i), 8, 10 (3), 13 (2) (a), (3) and (4) and 15 (3) seem to be of immediate application. 
10 According to a Statement by the CESCR on public debt, austerity measures and the ICESCR, “Low-income families…and 
workers with the lowest qualifications are disproportionately affected by…job cuts, minimum wage freezes and cutbacks in 
social assistance benefits, which potentially result in discrimination on the grounds of social origin or property (art. 2 
[2])…Reductions in the levels of public services, or the introduction of or increase in user fees in areas such as childcare, and 
preschool education, public utilities and family support services have a disproportionate impact on women, and thus may 
amount to a step backwards in terms of gender equality (arts. 3 and 10).” (E/C.12/2016/1, para. 2). 
11 International financial institutions (IMF and IBRD) and international organizations (IOs) must comply with the UDHR as part 
of customary international law. As specialized UN agencies, IMF and IBRD must act in accordance with the Charter, which 
sets the realisation of human rights as one of the UN purposes. Lending States should not impose obligations on borrowing 
States leading them to adopt retrogressive measures in violation of ICESCR. 
12 Considering the Guiding principles on foreign debt and human rights (A/HRC/20/23) and the Guiding Principles on Extreme 
Poverty and Human Rights (A/HRC/RES/21/11) which call for human rights impact assessment of conditionalities attached to 
loans or of measures which create a foreseeable risk of impairing the enjoyment of human rights by persons living in poverty. 
13 OHCHR, The Status of National Mechanisms for Reporting and Follow-up in Southern Africa: Practices, Challenges and 
Recommendations for Effective Functioning, (Pretoria, 2021). 
14 UNHRC, Report of the Special Rapporteur on the right to food on her mission to Zambia, 25 January 2018, 
A/HRC/37/61/Add.1. 
15 https://www.ohchr.org/en/hr-bodies/upr/zm-index. 
16 UDHR Article 25: 1. Everyone has the right to a standard of living adequate for the health and well-being of himself and of 
his family, including food, clothing, housing and medical care and necessary social services, and the right to security in the 
event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his 
control. 
17 ICESCR Article 11: 1. The States Parties to the present Covenant recognize the right of everyone to an adequate standard 
of living for himself and his family, including adequate food, clothing and housing, and to the continuous improvement of 
living conditions. The States Parties will take appropriate steps to ensure the realization of this right, recognizing to this effect 
the essential importance of international co-operation based on free consent. 
2. The States Parties to the present Covenant, recognizing the fundamental right of everyone to be free from hunger, shall
take, individually and through international co-operation, the measures, including specific programmes, which are needed:
(a) To improve methods of production, conservation and distribution of food by making full use of technical and scientific
knowledge, by disseminating knowledge of the principles of nutrition and by developing or reforming agrarian systems in
such a way as to achieve the most efficient development and utilization of natural resources;
(b) Taking into account the problems of both food-importing and food-exporting countries, to ensure an equitable distribution
of world food supplies in relation to need.
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18 ICCPR Article 6: 1. Every human being has the inherent right to life. This right shall be protected by law. No one shall be 
arbitrarily deprived of his life.  
In addition, ICCPR Article 1.2 states: “All peoples may, for their own ends, freely dispose of their natural wealth and resources 
... In no case may a people be deprived of its own means of subsistence.” 
19 CRC Article 24: 1. States Parties recognize the right of the child to the enjoyment of the highest attainable standard of 
health and to facilities for the treatment of illness and rehabilitation of health. States Parties shall strive to ensure that no 
child is deprived of his or her right of access to such health care services. 
2. States Parties shall pursue full implementation of this right and, in particular, shall take appropriate measures:
(c) To combat disease and malnutrition, including within the framework of primary health care, through, inter alia, the
application of readily available technology and through the provision of adequate nutritious foods and clean drinking-water,
taking into consideration the dangers and risks of environmental pollution;
(e) To ensure that all segments of society, in particular parents and children, are informed, have access to education and are
supported in the use of basic knowledge of child health and nutrition, the advantages of breastfeeding, hygiene and
environmental sanitation and the prevention of accidents;
20 CRC Article 27: 1. States Parties recognize the right of every child to a standard of living adequate for the child's physical,
mental, spiritual, moral and social development.
21 CEDAW Article 12: 2. Notwithstanding the provisions of paragraph I of this article, States Parties shall ensure to women
appropriate services in connection with pregnancy, confinement and the post-natal period, granting free services where
necessary, as well as adequate nutrition during pregnancy and lactation.
22 CEDAW Article 14: 2. States Parties shall take all appropriate measures to eliminate discrimination against women in rural
areas in order to ensure, on a basis of equality of men and women, that they participate in and benefit from rural development
and, in particular, shall ensure to such women the right:
(h) To enjoy adequate living conditions, particularly in relation to housing, sanitation, electricity and water supply, transport
and communications.
23 CRPD Article 25 - Health: States Parties recognize that persons with disabilities have the right to the enjoyment of the
highest attainable standard of health without discrimination on the basis of disability. States Parties shall take all appropriate
measures to ensure access for persons with disabilities to health services that are gender-sensitive, including health-related
rehabilitation. In particular, States Parties shall:
(f) Prevent discriminatory denial of health care or health services or food and fluids on the basis of disability.
24 CRPD Article 28: Adequate standard of living and social protection 1. States Parties recognize the right of persons with
disabilities to an adequate standard of living for themselves and their families, including adequate food, clothing and housing,
and to the continuous improvement of living conditions, and shall take appropriate steps to safeguard and promote the
realization of this right without discrimination on the basis of disability.
2. States Parties recognize the right of persons with disabilities to social protection and to the enjoyment of that right without 
discrimination on the basis of disability, and shall take appropriate steps to safeguard and promote the realization of this
right, including measures: (a) To ensure equal access by persons with disabilities to clean water services, and to ensure access
to appropriate and affordable services, devices and other assistance for disability-related needs;
25 CESCR, General Comment No. 12: The Right to Adequate Food (Art. 11 of the Covenant), 12 May 1999, E/C.12/1999/5. 
26 Dietary needs imply “a mix of nutrients for physical and mental growth, development and maintenance, and physical
activity, that are in compliance with human physiological needs at all stages throughout the life cycle and according to gender
and occupation … including breastfeeding” (ibid., para. 9).
27 States should regulate activities of the private business sector and civil society to be in conformity with the right to food
(ibid., para. 27).
28 The national strategy should be formulated and implemented in “compliance with the principles of accountability,
transparency, people's participation, decentralization, legislative capacity and the independence of the judiciary” (ibid., para.
22).
29 It should contain “guarantees of full and equal access to economic resources … including the right to inheritance and the
ownership of land and other property, credit, natural resources and appropriate technology” (ibid., para. 22).
30 UDHR Article 26: 1. Everyone has the right to education. Education shall be free, at least in the elementary and fundamental
stages. Elementary education shall be compulsory. Technical and professional education shall be made generally available
and higher education shall be equally accessible to all on the basis of merit.
2. Education shall be directed to the full development of the human personality and to the strengthening of respect for human
rights and fundamental freedoms. It shall promote understanding, tolerance and friendship among all nations, racial or
religious groups, and shall further the activities of the United Nations for the maintenance of peace.
3. Parents have a prior right to choose the kind of education that shall be given to their children.
31 ICESCR Article 13: 1. The States Parties to the present Covenant recognize the right of everyone to education. They agree
that education shall be directed to the full development of the human personality and the sense of its dignity, and shall
strengthen the respect for human rights and fundamental freedoms. They further agree that education shall enable all
persons to participate effectively in a free society, promote understanding, tolerance and friendship among all nations and
all racial, ethnic or religious groups, and further the activities of the United Nations for the maintenance of peace.
2. The States Parties to the present Covenant recognize that, with a view to achieving the full realization of this right:
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(a) Primary education shall be compulsory and available free to all;
(b) Secondary education in its different forms, including technical and vocational secondary education, shall be made
generally available and accessible to all by every appropriate means, and in particular by the progressive introduction of free
education;
(c) Higher education shall be made equally accessible to all, on the basis of capacity, by every appropriate means, and in
particular by the progressive introduction of free education;
(d) Fundamental education shall be encouraged or intensified as far as possible for those persons who have not received or
completed the whole period of their primary education;
(e) The development of a system of schools at all levels shall be actively pursued, an adequate fellowship system shall be
established, and the material conditions of teaching staff shall be continuously improved.
3. The States Parties to the present Covenant undertake to have respect for the liberty of parents and, when applicable, legal
guardians to choose for their children schools, other than those established by the public authorities, which conform to such 
minimum educational standards as may be laid down or approved by the State and to ensure the religious and moral
education of their children in conformity with their own convictions.
4. No part of this article shall be construed so as to interfere with the liberty of individuals and bodies to establish and direct
educational institutions, subject always to the observance of the principles set forth in paragraph I of this article and to the
requirement that the education given in such institutions shall conform to such minimum standards as may be laid down by
the State.
32 ICESCR Article 14: Each State Party to the present Covenant which, at the time of becoming a Party, has not been able to
secure in its metropolitan territory or other territories under its jurisdiction compulsory primary education, free of charge,
undertakes, within two years, to work out and adopt a detailed plan of action for the progressive implementation, within a
reasonable number of years, to be fixed in the plan, of the principle of compulsory education free of charge for all.
33 ICCPR Article 18: The States Parties to the present Covenant undertake to have respect for the liberty of parents ... to
ensure the religious and moral education of their children in conformity with their own convictions.
34 CRC Article 28: 1. States Parties recognize the right of the child to education, and with a view to achieving this right
progressively and on the basis of equal opportunity, they shall, in particular:
(a) Make primary education compulsory and available free to all;
(b) Encourage the development of different forms of secondary education, including general and vocational education, make 
them available and accessible to every child, and take appropriate measures such as the introduction of free education and
offering financial assistance in case of need;
(c) Make higher education accessible to all on the basis of capacity by every appropriate means;
(d) Make educational and vocational information and guidance available and accessible to all children;
(e) Take measures to encourage regular attendance at schools and the reduction of drop-out rates.
2. States Parties shall take all appropriate measures to ensure that school discipline is administered in a manner consistent
with the child's human dignity and in conformity with the present Convention.
3. States Parties shall promote and encourage international cooperation in matters relating to education, in particular with a
view to contributing to the elimination of ignorance and illiteracy throughout the world and facilitating access to scientific
and technical knowledge and modern teaching methods. In this regard, particular account shall be taken of the needs of
developing countries.
35 CRC Article 29: 1. States Parties agree that the education of the child shall be directed to:
(a) The development of the child's personality, talents and mental and physical abilities to their fullest potential;
(b) The development of respect for human rights and fundamental freedoms, and for the principles enshrined in the Charter
of the United Nations;
(c) The development of respect for the child's parents, his or her own cultural identity, language and values, for the national
values of the country in which the child is living, the country from which he or she may originate, and for civilizations different
from his or her own;
(d) The preparation of the child for responsible life in a free society, in the spirit of understanding, peace, tolerance, equality
of sexes, and friendship among all peoples, ethnic, national and religious groups and persons of indigenous origin;
(e) The development of respect for the natural environment.
2. No part of the present article or Article 28 shall be construed so as to interfere with the liberty of individuals and bodies to 
establish and direct educational institutions, subject always to the observance of the principle set forth in paragraph 1 of the
present article and to the requirements that the education given in such institutions shall conform to such minimum
standards as may be laid down by the State.
36 CEDAW Article 10: States Parties shall take all appropriate measures to eliminate discrimination against women in order
to ensure to them equal rights with men in the field of education and in particular to ensure, on a basis of equality of men
and women: (a) The same conditions for career and vocational guidance, for access to studies and for the achievement of
diplomas in educational establishments of all categories in rural as well as in urban areas; this equality shall be ensured in
pre-school, general, technical, professional and higher technical education, as well as in all types of vocational training; (b)
Access to the same curricula, the same examinations, teaching staff with qualifications of the same standard and school
premises and equipment of the same quality; (c) The elimination of any stereotyped concept of the roles of men and women 
at all levels and in all forms of education by encouraging coeducation and other types of education which will help to achieve
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this aim and, in particular, by the revision of textbooks and school programs and the adaptation of teaching methods; (d) The 
same opportunities to benefit from scholarships and other study grants; (e) The same opportunities for access to programs 
of continuing education, including adult and functional literacy programs, particularly those aimed at reducing, at the earliest 
possible time, any gap in education existing between men and women; (f) The reduction of female student drop-out rates 
and the organization of programs for girls and women who have left school prematurely; (g) The same Opportunities to 
participate actively in sports and physical education; (h) Access to specific educational information to help to ensure the 
health and well-being of families, including information and advice on family planning. 
37 Article 24 CRPD - Education: States Parties recognize the right of persons with disabilities to education. With a view to 
realizing this right without discrimination and on the basis of equal opportunity, States Parties shall ensure an inclusive 
education system at all levels and life-long learning directed to: 
The full development of human potential and sense of dignity and self-worth, and the strengthening of respect for human 
rights, fundamental freedoms, and human diversity; 
The development by persons with disabilities of their personality, talents and creativity, as well as their mental and physical 
abilities, to their fullest potential; 
Enabling persons with disabilities to participate effectively in a free society. 
In realizing this right, States Parties shall ensure that: 
Persons with disabilities are not excluded from the general education system on the basis of disability, and that children with 
disabilities are not excluded from free and compulsory primary education, or from secondary education, on the basis of 
disability; 
Persons with disabilities can access an inclusive, quality and free primary education and secondary education on an equal 
basis with others in the communities in which they live; 
Reasonable accommodation of the individual's requirements is provided; 
Persons with disabilities receive the support required, within the general education system, to facilitate their effective 
education; 
Effective individualized support measures are provided in environments that maximize academic and social development, 
consistent with the goal of full inclusion. 
States Parties shall enable persons with disabilities to learn life and social development skills to facilitate their full and equal 
participation in education and as members of the community. To this end, States Parties shall take appropriate measures, 
including: 
Facilitating the learning of Braille, alternative script, augmentative and alternative modes, means and formats of 
communication and orientation and mobility skills, and facilitating peer support and mentoring; 
Facilitating the learning of sign language and the promotion of the linguistic identity of the deaf community; 
Ensuring that the education of persons, and in particular children, who are blind, deaf or deafblind, is delivered in the most 
appropriate languages and modes and means of communication for the individual, and in environments which maximize 
academic and social development. 
In order to help ensure the realization of this right, States Parties shall take appropriate measures to employ teachers, 
including teachers with disabilities, who are qualified in sign language and/or Braille, and to train professionals and staff who 
work at all levels of education. Such training shall incorporate disability awareness and the use of appropriate augmentative 
and alternative modes, means and formats of communication, educational techniques and materials to support persons with 
disabilities. 
States Parties shall ensure that persons with disabilities are able to access general tertiary education, vocational training, 
adult education and lifelong learning without discrimination and on an equal basis with others. To this end, States Parties 
shall ensure that reasonable accommodation is provided to persons with disabilities. 
38 ICERD Article 5: In compliance with the fundamental obligations laid down in Article 2 of this Convention, States Parties 
undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of everyone, without 
distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of the following 
rights: 
(e) Economic, social and cultural rights, in particular:
(v) The right to education and training; (vi) The right to equal participation in cultural activities.
39 ICERD Article 7: States Parties undertake to adopt immediate and effective measures, particularly in the fields of teaching,
education, culture and information, with a view to combating prejudices which lead to racial discrimination and to promoting
understanding, tolerance and friendship among nations and racial or ethnical groups, as well as to propagating the purposes
and principles of the Charter of the United Nations, the Universal Declaration of Human Rights, the United Nations Declaration 
on the Elimination of All Forms of Racial Discrimination, and this Convention.
40 UNESCO, Convention on Technical and Vocational Education, 10 November 1989.
Available at https://www.unesco.org/en/legal-affairs/convention-technical-and-vocational-education.
41 UNESCO, Convention Against Discrimination in Education, 14 December 1960. Available at
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-against-discrimination-education.
42 Zambia has also ratified the Education 2030 Agenda whose objectives are similar to those in the convention.
43 CESCR, General Comment No. 11: Plans of action for primary education (article 14 of the ICESCR), 10 May
1999, E/C.12/1999/4. 
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44 CESCR, General Comment No. 13: The right to education (article 13 of the Covenant), 8 December 1999, E/C.12/1999/10. 
45 The State should ensure the adequate functioning of the Zambian school system and ensure that the material conditions 
of teaching staff are “continuously improved”. 
46 The standards of availability, accessibility, acceptability and adaptability apply to all levels of education. 
47 Their application should be regularly reviewed to avoid that they lead to the maintenance of unequal or separate standards 
for different groups and are not continued after the objectives for which they were taken are achieved. 
48 Zambia also signed the 2018 Global Disability Summit Charter for Change and committed to mainstream disability in all 
sectors through focal point persons and to improve targeting and programming for girls and women in rural areas.  
49 Zambia, The Constitution of Zambia (Amendment) (No. 37) Act, 2016. 
50 https://repository.jctr.org.zm/handle/123456789/130?show=full  
51 Mwanza & Another v Attorney General (Appeal 153 of 2016) [2019] ZMSC 33 (9 December 2019).  
Available at https://old.zambialii.org/node/14349.
52 The ZHRC spearheaded the design of key issues to be addressed under 8NDP and the development of related indicators in 
the 8NDP implementation plan and budget. Resources allocated to this area await approval by Cabinet. 
53 The ZHRC conducted a baseline assessment to promote a National Action Plan on business and human rights to domesticate 
related UN Guiding Principles, address national legal/policy gaps and encourage businesses to adopt best practices. 
54 a) Enhance access to quality, equitable and inclusive education; b) Improve technical, vocational and entrepreneurship 
skills; c) Increase access to higher education; and d) Enhance science, technology and innovation. 
55 a) Strengthen public health; b) Increase access to quality health care; c) Enhance food security and nutrition; and d) 
Strengthen integrated health information systems. 
56 The CRC recommended to strengthen the ZHRC by providing it with adequate human, financial and technical resources to 
effectively and independently discharge its mandate, including to effectively receive, investigate, and address complaints by 
children in a child-sensitive manner. 
57 https://www.globalhungerindex.org/. 
58 Within the Government COVID-19 recovery strategy, the FAO is supporting activities outlined under Pillar 4: Preservation 
of Socio-Economic Stability and specifically Strategy 3 of Pillar 4: Livelihoods and Food Security. 
- Provide support to additional households to promote dietary diversity and income resilience among low-income 

households both in the urban and rural areas through promoting income diversification at household level.
- Support commodity aggregation to increase and stabilize food supply among small holder agricultural households.
- Scale up technical support to SUN II on promoting value addition and preservation, especially for perishable

commodities to develop the local value chains and build resilience to shocks that disrupt trade. The support will also
include forest products of such as baobab fruit and Moringa.

- Support investments in local value chains for processed imported commodities that are in short supply due to regional
trade restrictions to develop local value chains and reduce the impact of trade disruptions, e.g. wheat products such as
pasta and noodles, processed dairy products, milk alternatives like soy milk etc.

- Work with the Ministry of Agriculture and Ministry of Local Government in creating conducive market environments in
light of COVID-19

- Work with the Ministry of Agriculture and MoH in including the agricultural sector as essential service providers –
particularly if the pandemic escalates and spurs the enforcement of a lockdown, to ensure that food supply disruptions 
are minimized.

- Support programs promoting gender-sensitive COVID-19 recovery interventions.
Building Back Better and Greener: Integrated approaches for an inclusive and green COVID-19 recovery in rural spaces.
Under this Flexible Multi-partner Mechanism (FMM) project, FAO is implementing the following activities in line with 3
outputs of the FAO global priority area #3 of COVID-19 recovery strategy:
Priority Area 3: Enhance food security and nutrition status.
Outcome 3: To enhance capacities of government and stakeholders in the development and promotion of food and
nutrition programmes and strategies aimed at improving the availability, access, utilization and consumption of food.
Output 3.1: Improved capacities and political support of government and stakeholders for developing coordinated policy
and regulatory frameworks and investment plans for improved food and nutrition security.
Output 3.2: Strengthened human resource and organizational capacities in the food security and nutrition domain.
Output 3.3: Evidence generated for policy dialogue and operational programming on complementarities between social
protection and agriculture interventions and extension of social security.
Activity 1: Work with the Ministries of Agriculture and Ministries of Social Services at national, provincial, and district level
to develop institutional arrangements required to link extension services to social protection programmes that contribute
to COVID-19 green recovery.
Activity 2: In all countries, carry out institutional assessments to identify the challenges and opportunities to implementing
integrated and gender sensitive support packages at local and national level.
Activity 4: Facilitate training of local extension providers to deliver support to vulnerable and marginalized individuals and
communities.
Activity 5: Promote knowledge sharing and develop the capacity of stakeholders to integrate and address issues related to
gender, inclusivity, and empowerment issues for enhancing access to social and agricultural services.
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Reserve Act, Agricultural Credits Act. The Food and Nutrition Act No 3 of 2020 was adopted to enhance the multi-sectoral 
response on food security and nutrition. 
65 Extracts from the Food Systems Summit commitments in New York, September 2021. (The official statement delivered has 
not been made public yet): 

The President committed to ensuring a robust agricultural value chain, which includes the need to 
establish a good distribution network in addition to investing in food processing in order to improve 
production; and to enhancing the use of appropriate technology, innovation and agricultural research, 
as key results in enhancing productivity and improving food security. The [c]ountry has embarked on 
promoting Sustainable Agricultural Practice, Forest Management as well as regeneration of indigenous 
forest species as part of the commitment to the 2015 Paris Agreement on Climate Change adding to 
the robust tree planting program. The country has developed measures expected to have a positive 
impact on food security: Improvement of crop and livestock variety, Enhancement of animal disease 
control and mitigation, Irrigation schemes, Expansion and improvement of provision of agricultural 
extension services, Smallholder mechanization, Provision of affordable financial products to small scale 
farmers, Rejuvenate land and protect biodiversity. Other food and nutrition related commitments were 
made at the Nutrition for Growth Summit commitments in Japan, December 2021.  

Source: FAO. 
66 As a follow-up to the Food Systems Summit, regional consultations were held around the Summit’s five action tracks: (1) 
Ensure access to safe and nutritious food for all; (2) Shift to sustainable consumption patterns; (3) Boost nature-positive 
production - Environmental and climate action for sustainable food production; (4) Advance equitable livelihoods (gender, 
equitable access to land, urban – rural); and (5) Build resilience to vulnerabilities, shocks and stress. FAO assessed initial 
food systems to establish a baseline before government’s interventions. 
67 Such as the implementation of the FAO Voluntary Guidelines to Support the Progressive Realization of the Right to 
Adequate Food in the Context of National Food Security. The CRC also recommended to improve children’ s access to safe 
drinking water, sanitation/hygiene and environmental protection, and access to and the availability and affordability of food; 
to promote exclusive breastfeeding of infants for the first six months; and to ensure that children in street situations are 
provided with adequate food, clothing, housing, health care and educational opportunities. 
68 The agricultural budget has steadily increased over the last four years:  

ZMW 
billion 

Share of the total 
national budget 

2020 4 3.7% 
2021 8 6.7% 
2022 8 4.7% 
2023 12 7.4% 

Agricultural budget allocations are heavy on the input subsidy programme: 

Zambia National Budget 2003 
Budget Allocation to Agriculture ZMW 
Total Budget Agriculture, Fisheries and Livestock 11,209,692,002 
Farmer Input Support 9,119,154,149 
Extension Services 789,528,363 
Irrigation & Farm Block Development 426,611,657 
Animal Disease Control 274,397,833 
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To promote agriculture and livestock development, Government has taken the following budgetary measures for the 2023 
budget: 
- Formulation of the Agricultural and Livestock policies (Revision of the National Agriculture Investment Plan, Formulation

of National Animal Health and National Aquaculture and Fisheries policies, Revision of the Animal Health Act No. 27 of
2010 and Animal Identification Act No. 28 of 2010). 

- Improvement of extension service delivery to increase crop productivity among small-scale farmers, with 1.5 million 
being targeted to access extension services. Government has commenced recruitment of 256 extension officers and
additional officers will be recruited in 2023. Government will procure 1,623 extension kits,1,000 tablets, 621 motorbikes
and rehabilitate over 536 camp houses.

- Improvement of mechanisation among small holder farmers. In 2023, sixteen dams will be constructed. To actualise the
Chiansi Irrigation Scheme in Kafue District, Government has secured financing of USD 10 million from the African
Development Bank to cover 600 hectares infield irrigation by smallholder farmers. The financing will also be used to
establish storage facilities and a youth skills development centre. This project will benefit over 12,000 people.

- Revision of the FISP to include extension service support; irrigation development; access to finance; support to value
addition; and storage and logistics to ensure better targeting and equity in the provision of subsidies and services. The
new expanded programme will be called Comprehensive Agriculture Support Programme. Under the Comprehensive
Agriculture Support Programme, Government will be scrutinising beneficiaries in detail to ensure that only targeted and
deserving people receive subsidised fertilisers.

- Development of Farm Blocks: Construction of key infrastructure such as main access and internal roads, power
reticulation, water development for irrigation where feasible and administrative centre.

- To enhance animal disease control, budget allocation covers the following: Enhancement of surveillance, prevention 
and control for effective management of livestock diseases. Construction of biosecurity infrastructure on trunk roads
and completion of laboratories for the livestock sector. Establishment of an animal vaccine plant, promotion of
veterinary public health and food safety and enhancement of animal health research and diagnostics.

- Government will continue to support the aquaculture value chain players through the Aquaculture Seed Fund as well as
promotion and enforcement of sustainable fishing practices in the capture fisheries.
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nutrition counselling); Nutrition Sensitive measures address the underlying determinants of fetal and child nutrition and 
development, and development (WASH, Social Protection, Health, e.g. vaccinations, promotion of ANC). 
174 Provincial offices: Lusaka (Headquarters), Choma, Kabwe, Kasama, Ndola, Solwezi, Mansa, Chipata, Chinsal, Mongu. 
District Offices: Livingstone, Kitwe, Mazabuka, Mbala, Nakonde, Petauke, Mwinilunga, Serenje. LSUs: Livingstone, Choma, 
Mazabuka, Lusaka, Ndola, Kitwe, Chingola, Serenje. 
175 https://internationalbudget.org/open-budget-survey/country-results/2021/zambia. 
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